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(i) Attendance or travel which is not
performed either as a direct result of
being compelled to testify pursuant to
a subpoena or as a direct result of invi-
tational orders; or

(ii) For travel which is performed
prior to being duly summoned as a wit-
ness; or

(iii) For travel returning to their
places of residence if the travel from
their places of residence does not qual-
ify for payment under this paragraph.

(2) Civilian witnesses in Government
employ. When summoned as a witness, a
civilian in the employ of the Govern-
ment shall be paid as authorized by
Joint Travel Regulations.

(j) Supplemental construction of sec-
tion. Nothing in this paragraph shall be
construed as permitting or requiring
the payment of fees to those witnesses
not requested or whose testimony is
determined not to meet the standards
of relevancy and materiality set forth
in accordance with MCM, 1984, R.C.M.
703.

(k) Expert witnesses. (1) The convening
authority will authorize the employ-
ment of an expert witness and will fix
the limit of compensation to be paid
such expert on the basis of the normal
compensation paid by United States at-
torneys for attendance of a witness of
such standing in United States courts
in the area involved. Information con-
cerning such normal compensation
may be obtained from the nearest offi-
cer exercising general court-martial ju-
risdiction having a judge advocate as-
signed in other than an additional
duty, temporary duty, or temporary
additional duty capacity. Convening
authorities at overseas commands will
adhere to fees paid such witnesses in
the Hawaiian area and may obtain in-
formation as to the limit of such fees
from the Commander, Naval Base,
Pearl Harbor. See paragraph (1) of this
section for fees payable to foreign na-
tionals.

(2) The provisions of paragraph (i) of
this section are applicable to expert
witnesses. However, the expert witness
fee prescribed by the convening author-
ity will be paid in lieu of ordinary at-
tendance fees on those days the witness
is required to attend the court.

(3) An expert witness employed in
strict accordance with MCM, 1984,
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R.C.M. 703(d), may be paid compensa-
tion at the rate prescribed in advance
by the official empowered to authorize
his employment (11 Comp. Gen. 504). In
the absence of such authorization, no
fees other than ordinary witness fees
may be paid for the employment of an
individual as an expert witness. After
an expert witness has testified pursu-
ant to such employment, the certifi-
cate of one of the officers listed in sub-
section a above, when presented to the
disbursing officer, shall also enclose a
certified copy of the authorization of
the convening authority.

(1) Payment of witness fees to foreign
nationals: Officers exercising general
court-martial jurisdiction in areas
other than a State of the United States
shall establish rates of compensation
for payment of foreign nationals who
testify as witnesses, including expert
witnesses, at courts-martial convened
in such areas.

[38 FR 5997, Mar. 6, 1973, as amended at 47 FR
49644, Nov. 2, 1982; 50 FR 23801, June 6, 1985]
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§719.142 Suspension of counsel.

(a) Report of Allegations of Misconduct
or Disability. When information comes
to the attention of a member of a
court-martial, a military judge, trial
or defense counsel, staff judge advo-
cate, member of the Navy-Marine
Corps Court of Military Review or
other directly interested or concerned
party that a judge advocate or civilian
who is acting or is about to act as
counsel before a proceeding conducted
under the UCMJ or MCM is or has been
unable to discharge properly all the du-
ties of his or her position by reason of
mental or physical disability or has
been engaged in professional or per-
sonal misconduct of such a serious na-
ture as to demonstrate that he or she is
lacking in integrity or is failing to
meet the ethical standards of the pro-
fession or is otherwise unworthy or un-
qualified to perform the duties of a
judge advocate or attorney, such infor-
mation should be reported to the com-
manding officer of that judge advocate
or, in the case of civilian counsel, to
the officer exercising general court-
martial jurisdiction over the command
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convening the proceedings or to the
Judge Advocate General.

(b) Form of report. The report shall:

(1) Be in writing, under oath or affir-
mation, and made and signed by the in-
dividual reporting the information.

(2) State that the individual report-
ing the information has personal
knowledge or belief or has otherwise
received reliable information indi-
cating that:

(i) The counsel is, or has been, unable
to discharge properly all the duties of
his or her office by reason of mental or
physical disability; or

(ii) The counsel is or has been en-
gaged in professional or personal mis-
conduct of such a serious nature as to
demonstrate that he or she is lacking
in integrity or is failing to meet the
ethical standards of the profession; or

(iii) The counsel is unworthy or un-
qualified to perform his or her duties;

(3) Set forth the grounds of the alle-
gation together with all relevant facts;
and

(4) Be forwarded to the appropriate
authority as set forth in paragraph (a).

(c) Consideration of the Report—(1) Ac-
tion by the Commanding Officer of a
judge advocate. Upon receipt of the re-
port, the commanding officer:

(i) Shall dismiss any report relating
to the performance of a judge advocate
more properly appealed under law or
any report that is frivolous, unfounded,
or vague and return it to the reporting
individual;

(ii) May make further inquiry into
the report at his or her discretion to
determine the merits of the report. The
commanding officer may appoint an of-
ficer to investigate informally the alle-
gations of the report to determine
whether further action is warranted.
Any officer so appointed should be a
judge advocate senior in rank to the
judge advocate being investigated;

(iii) May take appropriate action to
address and dispose of the matter being
mindful of such measures as warning,
counseling, caution, instruction, pro-
ceedings in contempt, therapy, and
other punitive or administrative ac-
tion; or

(iv) Shall, if the commanding officer
is of the opinion that evidence of dis-
ability or professional or personal mis-
conduct exists, and that remedial
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measures short of suspension or decer-
tification are not appropriate or will
not be effective, forward the original
complaint, a written report of the in-
quiry or investigation, all other rel-
evant information, and his or her com-
ments and recommendations to the of-
ficer in the chain of command exer-
cising general court-martial authority.

(2) Action by officer exercising general
court-martial authority. (i) Upon receipt
of a report of an allegation of mis-
conduct or disability of a counsel, the
officer exercising general court-martial
convening authority:

(A) May take the action authorized
by subsections (¢)(1)(i), (ii) or (iii); or

(B) Shall, if he or she considers that
evidence of disability or professional or
personal misconduct exists and that
other remedial measures short of sus-
pension or decertification are not ap-
propriate or will not be effective, ap-
point a board of officers to investigate
the matter and to report its findings
and its recommendations. This board
shall be comprised of at least three of-
ficers, each an Article 27(b), Uniform
Code of Military Justice, certified
judge advocate. If practicable, each of
the officers of the board should be sen-
ior to the judge advocate under inves-
tigation. If the counsel is a member of
the Marine Corps, a majority of the
members of the board should be Marine
Corps judge advocates. The senior offi-
cer of the board shall cause notice to
be given to the counsel, judge advocate
or civilian (respondent), informing him
or her of the misconduct or other dis-
qualification alleged and affording him
or her the opportunity to appear before
the board for a hearing. The respondent
shall be permitted at least ten (10)
days’ notice prior to the hearing. Fail-
ure to appear on a set date after notice
shall constitute waiver of appearance,
absent good cause shown. The respond-
ent shall be generally afforded the
rights of a party as set out in section
0304 of this Manual, except that, in the
event the judge advocate respondent
wishes to have military counsel ap-
pointed, he or she shall not have the
right to select or identify a particular
military counsel. A civilian respondent
may not be represented by military
counsel, but may be represented by ci-
vilian counsel at no expense to the
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Government. Upon ascertaining the
relevant facts after notice and hearing,
a written report of the findings and
recommendations of the board shall be
made to the officer who convened the
board. In all cases, a written copy of
the board’s findings and recommenda-
tions shall be provided to the respond-
ent. The respondent shall be given an
opportunity to comment on the report
in writing.

(ii) Upon receipt of the report of the
board of investigation, the officer exer-
cising general court-martial authority
shall:

(A) Return the report to the board for
further investigation, if the investiga-
tion is determined to be incomplete; or

(B) Forward the report of the board
of investigation to the Judge Advocate
General together with comments and
recommendations concerning suspen-
sion of the counsel involved.

(3) Action by the Judge Advocate Gen-
eral. (i) Upon receipt of a report of an
allegation of misconduct or disability
of a counsel, the Judge Advocate Gen-
eral:

(A) May take the action authorized
by subsections (¢)(1)(i), (ii), or (iii);

(B) May appoint a board of officers
for investigation and hearing in ac-
cordance with subsections (¢)(2)(A)(B)
or

(C) May request the officer exercising
general court-martial jurisdiction over
the command of the respondent (if
judge advocate counsel) or over the
proceedings (if civilian counsel) to take
the matter for investigation and hear-
ing in accordance with subsection
(©)(2)H)(B).

(ii) Upon receipt of the report of the
investigating board, the Judge Advo-
cate General:

(A) May determine whether the re-
spondent is to be suspended or decerti-
fied and, if so, whether for a stated
term or indefinitely;

(B) May determine that the findings
of the board do not warrant further ac-
tion; or

(C) May return the report to the
sending officer with appropriate in-
structions for further inquiry or ac-
tion. The Judge Advocate General may,
sua sponte, or upon petition of the re-
spondent, modify or revoke any prior
order of suspension or dismissal of a re-

32 CFR Ch. VI (7-1-14 Edition)

port. Further, if the Judge Advocate
General suspends counsel, the Judge
Advocates General of the other armed
forces will be notified.

(d) Grounds justifying suspension of
counsel or suspension or decertification of
a Judge Advocate. (1) Suspension or de-
certification is to be employed only
after it has been established that a
counsel has been unable to discharge
properly all the duties of his or her of-
fice by reason of mental or physical
disability or has been engaged in pro-
fessional or personal misconduct of
such a serious nature as to dem-
onstrate that he or she is lacking in in-
tegrity or is failing to meet the ethical
standards of the profession or is other-
wise unworthy or unqualified to per-
form the duties of a counsel Action to
suspend or decertify should not be ini-
tiated because of personal prejudice or
hostility toward counsel, nor should
such action be initiated because coun-
sel has initiated an aggressive, zealous
or novel defense, or the apparent mis-
conduct stems from inexperience or
lack of instruction.

(2) Specific grounds for suspension or
decertification include, but are not
limited to, the following:

(i) Demonstrated incompetence while
acting as counsel before, during or
after a court-martial.

(ii) Preventing or obstructing justice,
including the deliberate use of frivo-
lous or unwarranted dilatory tactics.

(iii) Fabricating papers or other evi-
dence.

(iv) Tampering with a witness.

(v) Abusive conduct toward the
court-martial, the Navy-Marine Corps
Court of Military Review, the military
judge, or opposing counsel.

(vi) Flagrant or repeated violations
of any specific rules of conduct pre-
scribed for counsel in the Manual for
Courts-Martial.

(vii) Conviction of an offense involv-
ing moral turpitude or conviction for
violation of article 48, UCMJ.

(viii) Disbarment by a State Bar,
Federal Court, or the United States
Court of Military Appeals.

(ix) Suspension as counsel by the
Judge Advocate General of the Navy,
Army, or Air Force or the General
Counsel of the Department of Trans-
portation.
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(x) Flagrant or repeated violations of
the Uniform Rules of Practice Before
Navy-Marine Corps Courts-Martial as
outlined in appendix A-1-p(1) of the
Manual of the Judge Advocate General.

(xi) Flagrant or repeated violations
of the provisions of section 0134 of this
Manual of the Judge Advocate General
dealing with the Release of Information
Pertaining to Accused Persons; Spectators
at Judicial Sessions.

(xii) Failure to meet the rules set
forth in the ABA Code of Professional
Responsibility and the ABA Standards
on Fair Trial and Free Press and The
Prosecution Function and the Defense
Function. In view of the unique mission
and personal requirements of the mili-
tary, many of the rules and principles
of the ABA Code or Standards are not
applicable to the military lawyer. Ac-
cordingly, the rules are to be used as a
guide only, and a failure to comply
with the specific wording of a rule is
not to be construed as a violation of
the rule where common sense would in-
dicate to a reasonable person that
there is a distinction between the civil-
ian context, which the codes were
drafted to embrace, and the unique
concerns of the military setting, where
the codes serve as a general guide.

[50 FR 23801, June 6, 1985]

§719.143 Petition for new trial under
10 U.S.C. 873.

(a) Statutory provisions. 10 U.S.C. 873,
provides, ‘At any time within 2 years
after approval by the convening au-
thority of a court-martial sentence,
the accused may petition the Judge
Advocate General for a new trial on the
grounds of newly discovered evidence
or fraud on the court. If the accused’s
case is pending before a Court of Mili-
tary Review or before the Court of
Military Appeals, that Judge Advocate
General shall refer the petition to the
appropriate court for action. Otherwise
the Judge Advocate General shall act
upon the petition.”

(b) Submission procedures: At any time
within 2 years after approval by the
convening authority of a court-martial
sentence, the accused may petition the
Judge Advocate General for a new trial
on the ground of newly discovered evi-
dence or fraud on the court-martial.
The petition for new trial may be sub-
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mitted by the accused personally, or by
accused’s counsel, regardless of wheth-
er the accused has been separated from
the service. A petition may not be sub-
mitted after the death of the accused.

(c) Contents of petitions: The form and
contents of petitions for new trial are
specified in MCM, 1984, R.C.M. 1210(c).
The petition for a new trial shall be
written and shall be signed under oath
or affirmation by the accused, by a per-
son possessing the power of attorney of
the accused for that purpose, or by a
person with the authorization of an ap-
propriate court to sign the petition as
the representative of the accused. The
petition shall contain the following in-
formation, or an explanation why such
matters are not included:

(1) The name, service number, and
current address of the accused;

(2) The date and location of the trial;

(3) The type of court-martial and the
title or position of the convening au-
thority;

(4) The request for the new trial;

(6) The sentence or a description
thereof as approved or affirmed, with
any later reduction thereof by clem-
ency or otherwise,

(6) A brief description of any finding
or sentence believed to be unjust;

(7T) A full statement of the newly dis-
covered evidence or fraud on the court-
martial which is relied upon for the
remedy sought;

(8) Affidavits pertinent to the mat-
ters in subsection (6)i; and

(9) Affidavit of each person whom the
accused expects to present as a witness
in the event of a new trial. Each affi-
davit should set forth briefly the rel-
evant facts within the personal knowl-
edge of the witness.

(d) Who may act on petition. If the
accused’s case 1is pending before a
Court of Military Review or the Court
of Military Appeals, the Judge Advo-
cate General shall refer the petition to
the appropriate court for action. Other-
wise, the Judge Advocate shall act on
the petition.

(e) Ground for new trial. A new trial
may be granted only on grounds of
newly discovered evidence or fraud on
the court-martial.

(1) A new trial shall not be granted
on the grounds of newly discovered evi-
dence unless the petition shows that;
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